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Nor is it necessary to pass any opinion on the question of the 
respective rights of either of these co-terminous States, to whom 
this river belongs, to divert its waters, without the consent of the 
other. 

The question raised is not without its difficulties; but, being 
bound to resolve it by the peculiar laws of Pennsylvania, as inter- 
preted by her own Courts, we cannot say that the Court below has 
erred in its exposition of them ; and, therefore, affirm the judgment. 



In the Supreme Court of the United States, February, 1853. 

ASPDEN VS. ASPDEN. 

The Supreme Court will not order the reargument of a case once decided, on motion 
of Counsel, but only where some one of the majority of the Court expresses a 
doubt and desires a reargument. It makes no difference that the decision of 
affirmance was by a divided Court. 

This case went up on appeal from the Circuit Court for the East- 
ern District of Pennsylvania, was argued in May 1851, and held 
under advisement during the following vacation. On the 14th of 
December, 1852, the decree of the Circuit Court was affirmed, but 
the Supreme Court declined giving any opinion, at length, upon the 
points involved, as the affirmance was the result of an equal division 
of the Judges. The next day after this decree, a special order of 
the Court was made, directing a mandate to issue to the Circuit 
Court, certifying the affirmance of its decree by the Supreme Court. 

Under these circumstances, a printed petition was filed on the 
25th of February, 1853, by Messrs. Wm. B. Reed, Thos. A. Budd, 
H. J. Williams, J. Randall, and Wm. Rawle, asking a rehear- 
ing upon behalf of a portion of the former appellants, being the 
English claimants a parte paterna. 

The petition after setting forth the facts, argued 1 that the prayer 
was justified by the uniform practice of the High Court of Chan- 

1 The Court did not listen to arguments, and the following points and authorities 
are reported from briefs prepared on both sides, and which would have been used 
had the Court consented to hear argument on the motion. It is thought that they 
may be useful to the profession. — Eds. 
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eery in England, 'which allows a rehearing as a matter of course, 
upon the certificate of counsel, and which practice had heen 
adopted by this Court by a rule promulgated in 1791. 2 Mad. Ch. 
Pr. 483. 2 Smith's Ch. Pr., 26 to 36. 2 Chit. Gen. Prac. 585 to 
604. Q-alton v. Hancock, 2 Atk. 439. 3 Dan. Ch. Pr. 1603 to 
1622, 1649-50. Blake's Ch. Pr. 165. Barton v. Wilson, 2 Atk. 
152. Moor v. Moor, 1 Dick, 66. 

II. That the practice of the House of Lords, if different from 
this, is no guide for this Court, because, before a cause can reach 
that tribunal, it has been so fully investigated by the inferior 
courts that in case of an equal division, the decision below may be 
safely allowed to remain unreversed. Ram on Leg. Judg. 9 Law 
Lib. p. 123., sec. 5., also, p. (18.) 

III. The issuing of a mandate under an erroneous impression of 
its propriety, and which mandate still remains unexecuted, can 
interpose no obstacle to a rehearing. 

IV. The organization of the Court with an unequal number of 
judges, was intended by Congress to avoid the necessity of affirm- 
ances upon an equal division. 

V. Till the close of the term at which a decree is pronounced, 
the whole case must remain in the breast of the Court, and in all 
cases where a rehearing has been refused, it has been asked for 
after the close of the term in which the decree was pronounced. 
[Citing all the cases of refusal which will be found below in argu- 
ment of Appellees.] 

VI. In the United States Courts a decree is held to be enrolled 
as of the term in which it is pronounced, and in construction of law, 
a term is but a single day. Story's PI. 320-1. sec. 403. Jacob's 
Law Die. Cunningham's Law Die. Burns' Law Die, Title Term. 

On behalf of the appellees, it was argued by Messrs. W. A. 
Jackson, J. L. Neivbold, and J. M. Bead, 

I. That it is the settled practice of this Court never to rehear a 
cause, after it has been transmitted to the Court below to carry into 
effect the decree of this Court. Browder vs. M Arthur, 7 Wheat. 
58 ; Ex parte Sibbald vs. The United States, 12 Pet. 492 ; Martin 
vs. Hunter's Lessee, 1 Wheat. 304 ; Himeley vs. Bose, 5 Cranch, 
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313 ; Skillem vs. May, 6 Cranch, 267 ; Hudson vs. Crustier, 7 
Cranch, 1 ; Scott vs. Blaine, 1 Bald. 287 ; Jackson vs. Ashton, 10 
Pet. 480 ; Chair es vs. The United States, 3 How. 611. 

II. That this principle has never been departed from, except in 

cases of a "mere clerical error," or where the judgment has been 

surreptitiously or irregularly obtained. Bank of Kentucky vs. 

Wister, 3 Pet. 431 ; Ex parte Anderson Crenshaw, 15 Pet. 

119. 

III. That the fact of the Court being equally divided, can make 
no difference as to the conclusiveness of the affirmance upon the 
rights of the parties. The Antelope, 10 Wheat. 66, 126 ; Etting 
vs. Bank of the United States, 11 Wheat. 59, 77; Washington 
Bridge Co. vs. Stewart, 3 How. 413, 424 ; 1 Chitty's Archbold, 
384, 376 ; Macqueen's Prac. House of Lords, 27 ; Thornley vs. 
Fleetwood, 1 Strange, 318 ; Beighton vs. Gfreenville, 1 Show. 35. 

IV. That the practice of the High Court of Chancery is inappli- 
cable, because this Court has never adopted that practice, except 
where they have none of their own ; and the present has been shown 
not to be such a case. But, even if referred to, the practice of 
Chancery is entirely inconsistent with the prayer of the petitioner, 
since a rehearing is never granted there after the decree has been 
once enrolled, and the case brought before an appellate tribunal ; 2 
Dan. Ch. Pr. 1220, Perk. Ed. ; 3 Dan. 1615-1620, 1602. 

What is commonly called an appeal to the Lord Chancellor is, in 
reality, nothing but a rehearing, and can only be granted before 
enrollment. Law Rev. Nov. 1852, p. 153 ; 2 Dan. Ch. Pr. 1228 ; 
2 Chit. Gen. Pr. 601 ; Bimes vs. Grand Junction Canal, 19 Law 
Times R. 317, (June 1852.) 

That a decree is enrolled, by the English practice, as soon as it 
becomes a record in the cause, and is pleadable between the par- 
ties ; and the decree, in the present case, having been remitted to 
the Court below, and being there recorded, being final in its nature, 
and pleadable as such between the same parties, must be considered 
as having been strictly and technically enrolled, so far as our prac- 
tice permits. 

V. That the jurisdiction of this Court being an appellate one, is 

22 



338 RECENT AMERICAN CASES. 

strictly analogous to the appellate jurisdiction of the Lords, and 
that such a prayer as this would, in the House of Lords, be treated 
as a " mere irregularity." Macqueen's Treatise on the Appellate 
Jurisdiction of the House of Lords, p. 447, 436, 443. Tommey vs. 
White, 3 Clark's House of Lords' Cases, 68 ; Bright vs. Sutton, 3 
Clark's House of Lords' Cases, 341 ; Macqueen's Pr. 438. 

They also cited Stat. 14 and 15 Vict. Ch. 83, Sec. 9, Ab. of 
Stat. 20 Law Jour. R. In re Clarke, 21 Law Jour. R. Ch. p. 20 ; 
Turner vs. Turner, 19 Law Times R. 15 ; Seagrave vs. Pope, 16 
Jur. 1099 ; Blair vs. Bell, 16 Jur. 1103. 

On the 28th of February, the opinion of the Court refusing the 
motion was delivered by C. J. Taney, as follows : 

" In the case of Aspden vs. Aspden, the Court have considered 
the application for a rehearing made upon Friday last. I am in- 
structed to say in regard to it, what has been repeatedly said upon 
similar motions, both at the present and at former terms. The 
Court have established it as their practice, that where a case has 
once been argued and decided, they will not consent to rehear it, 
unless one of the Judges, who concurred with the majority, should 
find that he had committed an error, and should wish for an oppor- 
tunity of reviewing his decision. In the present case, upon account 
of the importance of the questions involved, the Court not only lis- 
tened to a prolonged argument, but, having considered it during 
the last term, thought proper, under the operation of a curia advi- 
sari vult, to hold it under advisement during the vacation. When, 
therefore, the decree was affirmed, it was understood that each 
member of the Court had definitively made up his mind, and was 
not likely to alter it. Since then we have seen no reason to change 
our opinions. 

" It may be proper to say a few words in regard to the practice of 
granting rehearings in England, which has been relied upon in 
support of the motion. The analogy is not correct. The English 
Courts of Chancery which allow this, are exercising an original, not 
an appellate jurisdiction. It is true that a first rehearing may there 
be claimed as almost of right upon the application of counsel, and 
the cause is sometimes prolonged to a third and fourth hearing. But 
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these are exclusively in Courts of original jurisdiction, and are there- 
fore, technically speaking, re-arguments rather than re-hearings. 

"But, even independently of this distinction, we think the English 
practice has very little to recommend it. The expenses of litiga- 
tion, thus prolonged, are oppressive and often ruinous to suitors, 
and have thrown reproach upon the whole system of Chancery 
jurisprudence. It would ill become this Court to introduce into 
their practice a tedious and costly system, which the most eminent 
of the law reformers in England are, at this very time, doing their 
utmost to rid themselves of. We cannot afford to employ one term 
in rehearing cases which have been decided at a previous term. 
The motion is therefore overruled." 



Rhode Island Supreme Court, March, 1852. 

MOUNT VERNON BANK VS. CHARLES M. STONE. 1 
Where a bill makes charges of fraud which are not established at the hearing, the 
bill will be dismissed, notwithstanding it states other grounds upon which relief 
might have been granted, if not blended with the allegations of fraud. 

The Mount Vernon Bank was a bank located in Foster, and the 
defendant was from the 8th of June, 1844, to the 29th of May, 
1850, their agent for the purpose of transacting the business of the 
Bank in the city of Providence, where the plaintiffs provided him 
with an office and books, to be kept in the office in which to record 
the business of his agency, and they paid him as such agent, a 
salary of five hundred dollars per annum. The bill alleged first, 
that the defendant had not fully accounted and had refused to 
deliver and exhibit the books of the Bank to the plaintiffs, and in 
the second place, charged that the defendant fraudulently con- 
cealed the said books, fraudulently used the money of the bank, 
and by fraudulent representations obtained a release or discharge 
of a portion of said account, and a surrender of the bond given for 
the faithful discharge of his duties as agent. The bill prayed for 
a decree for an account, a delivery of the books of the Bank, a sur- 

1 This case will be found in 2 R. I. Rep. 129, printed, but not yet published. We 
are indebted to Thomas Durfee, Esq., the State Reporter, for the printed sheets of 
his forthcoming volume. 



